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THE FUTURE OF THE WORKMEN'S COMPENSATION 
AMENDMENT 1 



E 



THOMAS I. PARKINSON 

Columbia University 

VENTUALLY the constitutionality of workmen's com- 
pensation legislation must be determined by the United 
States Supreme Court. The question before that court 
will be, does the imposition on employers of liability without 
fault and of the duty of insuring prospective liability constitute 
a deprivation of property without due process of law contrary 
to the Fourteenth Amendment? Cases involving the compen- 
sation acts of Ohio and Washington will shortly be argued 
before the Supreme Court. 

No state compensation act can be effective which violates the 
Fourteenth Amendment ; but on the other hand satisfying the 
Fourteenth Amendment will not insure the validity of the act. 
The state constitution must also be satisfied. As was said in 
the Ives decision, the supreme courts of the states are the final 
arbiters of the meaning and effect of the state constitutions and 
even when the language of the federal instrument is identical — 
as in the case of the due-process clause — the state court is not 
bound to follow the federal Supreme Court. Indeed, the court 
of appeals in the Ives case distinctly asserts its intention not to 
follow the liberal interpretation of that clause suggested in re- 
cent opinions of the federal court. 

The Ives case declared that the fundamental principles of 
workmen's compensation were inconsistent with the state con- 
stitution ; that liability without fault and without contract con- 
stituted a deprivation of property without due process. There 
was no appeal from this decision except to the people to amend 
the state constitution. This appeal was made in an amendment 
submitted to and adopted by the people in November 191 3. 

1 Read at the meeting of the Academy of Political Science, November 20, 1914. 
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This amendment took effect on January I, 191 4, and is now 
section 19 of article I. 

No such amendment, however broad or emphatic, can avoid 
the necessity of making compensation legislation comply with 
the Fourteenth Amendment; but on the other hand some 
amendment to the state constitution was rendered absolutely 
necessary by the Ives decision before New York could have a 
compulsory workmen's compensation act. It is idle to argue 
that the Act of 1910 deserved the condemnation which it re- 
ceived in the Ives case because it was a half-way measure, a 
cross between liberal employer's liabilty and the most restricted 
form of workmen's compensation, and that its condemnation 
did not necessarily constitute a precedent against the constitu- 
tionality of a real workmen's compensation act. The court of 
appeals made it plain that it considered liability for industrial 
injuries on any basis but that of fault a taking of private prop- 
erty in violation of the due-process clause. Moreover, by the 
time the decision in the Ives case was announced the movement 
for workmen's compensation legislation had spread so rapidly 
that the constitutional questions involved not only imposition of 
liability without fault but also the requirement of compulsory 
insurance of possible future liability. 

Admitting the need for and desirability of the amendment, 
there has been a sharp difference of opinion as to whether it 
should be merely a " recall" of the previous judicial opinion — 
an authorization of that which the court had found contrary to 
the existing constitution — or a grant to the legislature of ade- 
quate power to deal with the subject-matter. Many believe that 
a constitutional amendment should merely provide for a present 
exigency, leaving broader grants of power to await the develop- 
ment of popular demands. This point of view explains the 
vigorous criticism of the amendment at the 191 3 meeting of the 
New York Bar Association. The burden of the criticisms was 
that the amendment went far beyond anything required for a 
recall of the Ives decision. The fact is, it was not intended as 
a popular recall of that judicial decision ; it was intended to be 
precisely what the legal profession has generally asserted a con- 
stitutional amendment ought to be, viz., not a reversal of a 
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previous judicial decision but an authorization of future action 
broad enough to give the legislature discretion as to the details 
of the legislation which it authorizes. 

The problem of inserting such a grant of power in the state 
constitution is not so simple as it appears on first consideration. 
Mere authorization of " workmen's compensation legislation " or 
the imposition of liability without fault will not suffice. This 
might have done when the compensation movement was in its 
infancy in this country; but a compensation act like that re- 
cently passed in New York involves not only liability without 
fault under a system exclusive of other remedies but also com- 
pulsory insurance of possible liability. Insurance of the liability 
is now recognized as of prime importance in the distribution of 
the employer's financial burden and in securing to the beneficiary 
the payment of the compensation awarded. 

Compulsory insurance involves even greater strain on the due- 
process clause than liability without fault ; for it is one thing to 
say to an employer, " You must compensate the victims of an 
injury actually suffered in the course of your employment," and 
quite a different thing to say to him, " You must, before any 
injury in your employment and despite the possibility that such 
an injury may never occur, contribute to a common insurance 
fund from which will be paid compensation not only for injuries 
suffered in your employment but also for those suffered in the 
employment of other contributors to the fund." The employer 
may well assert that even if liability for an injury which has act- 
ually happened may be placed on his shoulders without regard 
to fault, nevertheless it is a taking of his property without due 
process of law to compel him to contribute to compensation for 
injuries to his competitors' employes. I am not arguing against 
compulsory insurance, because I believe it is essential to an effec- 
tive compensation system, but only arguing that its constitu- 
tional authorization requires something more than authorization 
of liability without fault. 

With the exception of express mention of occupational dis- 
eases — leaving it to court interpertation whether or not they are 
included — the 191 3 amendment substantially provides the neces- 
sary legislative authority. It is probable, however, that chan- 
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ges in the form or substance of this amendment will be made 
by the coming convention. Unquestionably, numerous pro- 
posals of such changes will be submitted. Indeed when the 
amendment was submitted it was expected that the experience 
under it would be fruitful of suggestion for whipping a compen- 
sation provision into final shape in the convention. Experience 
has justified this expectation. The establishment and adminis- 
tration of the state fund, for example, involved such further 
constitutional problems as the adjustment of statutory provisions 
for the current disbursement of money under state control, to 
the constitutional requirement of specific appropriation. 

Moreover, the probabilities of opportunity for revision are 
increased by the fact that in choosing the language of the 
amendment an effort was made to phrase it so that it would not 
arouse in the voter unnecessary objection to its fundamental 
provisions. Perhaps this caution was unnecessary. An ex- 
perience with referendum legislation in the west may be per- 
tinent. A charter provision authorizing the issue of bonds had 
been referred to the people, together with a pamphlet required 
by law explaining its purpose. The pamphlet contained a sub- 
stantial error respecting the maturity of the bonds. The issue 
was approved and offered to bankers, who pointed to the error 
in the pamphlet as a possible flaw in the legality of the bonds. 
The city attorney, when his attention was called to the error, 
promptly offered to prove by affidavit " that only one voter in 
the town had read the pamphlet and he had not noticed the 
mistake." 

As I have stated, the amendment gives the legislature ample 
discretion to deal with all the fundamental principles of com- 
pensation. But it does more than that. It contains a general 
authorization of legislation to protect the lives, health and safety 
of employes, and it also contains detailed provisions which are 
objectionable because they are legislative rather than constitu- 
tional in their nature. 

The authorization of legislation to protect the lives, health 
and safety of employes does not affect compensation. Indeed 
it is doubtful if it adds anything to the existing police power as 
declared by the courts. It was inserted in the hope that it 
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might result in a more liberal attitude on the part of the courts 
in dealing with labor legislation. Its importance has frequently 
been over-estimated, with resulting vigorous denunciation of the 
entire amendment. If it is to be retained in the constitution it 
ought not to be permitted to encumber the compensation pro- 
vision, but should be transferred to some other section. 

The detailed legislative provisions, viz., excepting from com- 
pensation injuries self-inflicted or resulting from intoxication, 
and authorizing public utility companies to charge the cost of 
compensation to operating expenses in the computation of the 
reasonableness of their rates, could and should be dropped 
from the amendment as unnecessary and undesirable detail 
These provisions were inserted in the amendment during its 
hasty progress through the assembly after it had been carefully 
framed in the senate. They have been variously ascribed to a 
desire to favor employers, particularly public utility companies, 
and to the political ambitions of a Republican assembly to share 
the credit with a Democratic senate for a measure of such im- 
portance because of its appeal to the labor vote. In any event, 
they are of no value to the amendment and they have inspired 
more criticism than have its important provisions. 

These are good examples of the tendency to cumber consti- 
tutional grants of general powers with details more properly 
left to the legislature. Such details frequently so becloud the 
main issue as to prevent a fair expression of opinion on that 
issue at the polls. Sweeping condemnation of this amendment 
when analyzed has been found to rest solely on objection to 
these details. One prominent lawyer declared that the amend- 
ment was cunningly devised to turn the employes over to the 
mercy of the corporations because it authorized addition of the 
cost of compensation to operating expenses, a provision which 
is of importance only to public utility companies. Constitu- 
tional provisions should, so far as possible, be free from specific 
details. If it be desirable to have the voters pass on matters of 
detail it would be far better to adopt a constitution containing 
general provisions, with a very liberal initiative and referendum 
section, under which changes in detail might be submitted to 
the voters without at the same time jeopardizing general con- 
stitutional principles. 
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Stripped of these unimportant and undesirable provisions the 
amendment would read : 

Nothing contained in this constitution shall be construed to limit the 
power of the legislature to enact laws ... for the payment either 
by employers or by employers and employes, or otherwise, either di- 
rectly or through a state or other system of insurance, or otherwise, 
of compensation for injuries to employes or for death of employes 
resulting from such injuries without regard to fault as a cause thereof, 
... or for the adjustment, determination and settlement with or 
without trial by jury of issues which may arise under such legisla- 
tion ; or to provide that the right of such compensation and the rem- 
edy therefor shall be exclusive of all other rights and remedies for 
injuries to employes or for death resulting from such injuries ; or to 
provide that the amount of such compensation for death shall not ex- 
ceed a fixed or determinable sum. . . . 

At first reading these provisions may seem to the casual reader 
unnecessarily indefinite and readily capable of improvement; 
but to the ambitious reviser who undertakes its re-statement, 
appreciating the responsibility of producing a satisfactory and 
adequate grant of power, I repeat the words of Judge Clear- 
water, " If anybody thinks he can write a satisfactory constitu- 
tional amendment on this subject, — well, let him try it." 

It is true, the provisions of the present amendment do not 
read smoothly; indeed, they have been declared unintelligible 
to the ordinary reader. But it must be remembered that that which 
seems most intelligible to the " ordinary reader," with his limited 
knowledge of the technical problems involved in the drafting of 
a constitutional amendment, frequently develops into a mass of 
generalities and ineffective words when the rights of the same 
" ordinary reader," under legislation passed in pursuance of the 
amendment, are before a court for adjudication. By that time, 
the " ordinary reader " has become familiar with some of the 
technicalities of the subject-matter and he is interested not so 
much in a smooth statement as in an effective one. As Lord 
Macaulay once said, the drafter of laws must frequently disre- 
gard smoothness and attractiveness of statement for accuracy. 

Irrespective of its style, that is a good constitutional amend - 
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ment which, when applied to concrete problems by persons 
familiar with the subject-matter and after careful analysis and 
consideration, accomplishes its purpose without at the same 
time unnecessarily disarranging other and unrelated constitu- 
tional provisions. Simplicity and good style will not help the 
compensation amendment if, when future compensation laws 
come before the court of appeals, their essential provisions, as 
for example, compulsory insurance, are found to be unauthorized 
by its language. On the other hand, an amendment, unless 
very carefully phrased, may authorize too much or something 
quite apart from the purpose of its proponents. A constitu- 
tional amendment recently submitted to the people of Louisi- 
ana by the state legislature was so carelessly phrased that it com- 
pletely failed of its purpose — indeed, exactly reversed its pur- 
pose — and its proponents who urged and secured its passage 
through the legislature were obliged just as vigorously to urge 
its rejection by the people. 

I do not mean to underestimate good style and lucidity in 
constitutional expression. On the contrary, I should like to see 
all of our constitutional provisions drafted in the dignified and 
graceful style of a Blackstone, a Hamilton or a Jefferson. I 
simply want to emphasize the necessity for a grant of adequate 
power to the legislature. While I do not mean to suggest that 
the amendment in its present form, even when stripped of its 
unimportant provisions, is letter perfect, I do believe that with 
the insertion of express authorization of compensation for oc- 
cupational diseases as well as for injuries it will constitute a 
satisfactory grant of power to the legislature to deal with the 
essential problems of compensating the victims of industrial 
accidents and diseases without unnecessarily disturbing the gen- 
eral guarantees of the bill of rights. 

Efforts to improve the amendment by revision in the con- 
vention may be expected along the following lines : 

(i) Broadening of the legislative power to include as much 
as possible of the whole program of social insurance. 

(2) Adding restrictions on the legislative power through 
qualifying provisions which would be more appropriate in legis- 
lation enacted under the amendment, but which, if inserted in 
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the fundamental law, are secure against change by succeeding 
legislatures. 

(3) Changing its form, phraseology and present position in 
the constitution. 

Constitutional authorization of the social-insurance program 
should be sought, if at all in the convention, through an inde- 
pendent provision rather than by burdening the compensation 
provision. Undoubtedly the legislature will be called upon to 
give serious consideration to social insurance within the next 
few years — indeed, bills are already in course of preparation — 
and the convention may decide to remove, so far as possible, 
the constitutional barriers to legislative discretion in this' field. 
The point I want to make is that unless a complete re-writing 
of the constitution is to be undertaken by the convention — 
which seems highly improbable — the compensation provision 
should not be further complicated by adding to it provisions for 
social insurance. Irrespective of other considerations the link- 
ing of these two propositions would involve the fate of work- 
men's compensation at the hands of the voters with that of the 
more extended and less understood program of social insurance. 

There will, undoubtedly, be numerous suggestions for revision 
by the insertion of descriptive and qualifying phrases limiting 
compensation to " injuries arising out of employment" or to in- 
juries in " hazardous employments " or to a " reasonable " 
amount. 

The addition of the seemingly harmless words " arising out 
of employment " would have the effect of seriously limiting leg- 
islative discretion and of substantially engrafting on the compen- 
sation system the common-law doctrine of assumption of risk. 
The English courts and some of our American courts have held 
that where an injury occurs during an employe's departure from 
particular work assigned to him or from the prescribed method 
of doing his accustomed work, it arises not out of his employ- 
ment but out of his departure from his usual work or the rules 
for its performance. The addition of these words would build 
up a great body of constitutional construction in a field in which 
it is particularly desirable that litigation be reduced to a min- 
imum. In any event, the limitation of compensation to injuries 
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" arising out of employment " is a matter which should be left to 
the legislature rather than inserted in the fundamental law. 

Limiting compensation to "hazardous employment" would 
also provide a fruitful field for judicial construction, as is evi- 
denced by the difficulty of discovering what employments are 
and what are not included in the list of hazardous employments 
in the New York act. 

Adding the word "reasonable" as descriptive of compensa- 
tion would afford further opportunity for judicial construction as 
to the amount of compensation which the legislature might pro- 
vide. 

Other instances might be given of the possibility of seriously 
restricting the legislative discretion in determining the details of 
compensation legislation through the insertion of similar quali- 
fying words ; but these sufficiently indicate the importance of 
avoiding such words even where they appear harmless. They 
were excluded, so far as possible, from the 191 3 amendment 
because it was realized that they would unnecessarily hamper 
the legislature in dealing with changing circumstances. Work- 
men's compensation is still in the experimental stage in this 
country and unless we are to continue the necessity for piece- 
meal empowering amendments to meet each new constitutional 
exigency, adequate power to deal with the general subject should 
be granted at once. 

Assuming that it is desired to grant such adequate power, we 
should, in judging proposals for revision of the form, general 
wording and position of the amendment, consider the requisites 
of an empowering compensation provision. As I have said, it 
is impossible by an amendment to the state constitution to affect 
the question of constitutionality under the Fourteenth Amend- 
ment. It is also immaterial that the state amendment authorizes 
what some believe the Supreme Court will hold a violation of 
the Fourteenth Amendment. In that event the objectionable 
provision will be invalidated by the Supreme Court and its in- 
clusion in the state constitution will have done no harm. The 
important test of the state amendment is its effectiveness in re- 
moving all objections arising from the present provisions of the 
state constitution. 
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What are these objections? What are the limitations on the 
legislative power under our state constitution ? Article 3 section 
1 vests in the senate and assembly the full legislative power of 
the state. This power is limited, therefore, only by other pro- 
visions of the constitution. These other provisions are : 

Art. 1, § 1. Guarantee of the rights and privileges of citi- 
zens. 

Art. 1, § 2. Guarantee of trial by jury. 

Art. 1, § 6. Guarantee of due process, etc. 

Art. I, § 18. Guarantee of the right of action for unlimited 
damages for death. 

In addition to these provisions which apply to any satis- 
factory system of compensation there are other provisions of 
the state constitution which might prevent the legislature in- 
cluding in the system certain desirable details; as, for example, 
the financial provision of section 21 article 3, which has been 
urged against legislation authorizing payments from a state 
insurance fund without specific legislative appropriation. This 
section would also interfere with a continuing appropriation 
to pay the premiums on insurance of the state's employes if in 
the future it should be deemed advisable to bring them within 
the compensation system. 

The guarantee of the existing right of action for unlimited 
damages for death contained in article 1 section 18, which, 
like the due-process clause, is a serious if not fatal obstacle to 
any compensation act, can be qualified so as to permit the sub- 
stitution of limited compensation for unliquidated damages by 
adding at the end of the section an exception to the effect that : 
" This section shall not affect workmen's compensation legis- 
lation authorized by section of this constitution." This was 

not done in the 19 13 amendment because it would have in- 
volved submitting to the people two amendments instead of 
one. In the revision by the convention it may and should be 
done. Such an exception would obviate the necessity of re- 
ferring to this matter in the compensation provision, permit 
the dropping of a lengthy and technical provision, and reduce 
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the necessary provisions of the compensation section to a quali- 
fication of the due-process and jury-trial sections. 

Even this simpler authorization of compensation legislation 
would become unnecessary if the convention should adopt a 
proposal likely to be urged upon it, viz., the elimination from 
the state constitution of trial by jury and due process and like 
provisions of the bill of rights which are substantially dupli- 
cated by the Fourteenth Amendment. If these provisions of 
our state constitution should be dispensed with on the ground 
that they are effectively guaranteed by the United States con- 
stitution, the validity of compensation legislation under the 
state constitution would depend only on the exceptions to spe- 
cific sections above noted. It is, to say the least, doubtful 
whether the convention can be persuaded to do anything so 
radical as to eliminate these ancient and honorable provisions. 

If the problem cannot be disposed of so readily, then the 
question arises, how can the people indicate in the constitu- 
tion their desire that despite the due-process and jury-trial 
guarantees the legislature shall, nevertheless, have adequate 
power to pass compensation legislation? Amendments to ac- 
complish this purpose have been adopted in Arizona, Cali- 
fornia, Ohio, and Vermont, and proposals to amend are pend- 
ing in Pennsylvania and Wyoming. For the purpose of com- 
paring the amendments adopted or proposed in these states 
with the New York amendment a synopsis of each amendment 
is appended hereto. 1 The provisions of these amendments 
vary greatly. In some a simple declaration of power to pass a 
workmen's compensation act is considered sufficient, while in 
others detailed provisions with attempts at careful limitation 
are considered necessary. Moreover, details considered de- 
sirable in one state are not mentioned in another. 

Intelligent determination of what is necessary in such an 
amendment depends on an appreciation of the fundamental or 
essential elements of a compensation system. The legislature 
must be authorized at the least to deal with these essentials. 
They are: 

1 See p. 112, infra. 
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1. Imposition on employers of liability for industrial in- 
juries without regard to fault. 

2. Settlement of disputes without trial by jury. 

3. Substitution of fixed compensation for unliquidated com- 
mon-law damages. 

4. Authorization of compulsory insurance of compensation 
liability. 

Assuming that it is desired to give the legislature full power 
to deal with these subjects, the problem reduces itself to the 
choosing of language on the one hand effective to accomplish 
the purpose and on the other not undesirably affecting unre- 
lated matters. Too much consideration cannot be given to the 
phraseology of a constitutional provision. The excellent draft- 
ing found in the United States constitution, as compared with 
that of recent constitutional conventions, is unquestionably due 
to the careful deliberation of able minds and persistent striv- 
ing for precise expression. The coming convention will be 
obliged to devote much of its time to the settlement of broad 
questions of policy ; but it is to be hoped that the equally im- 
portant question of precise and effective expression of ap- 
proved policies may not be neglected. 

The compensation amendment adopted in this state in 1913 
is certainly not a model of good constitutional drafting. Above 
all other suggestions it needs to be freed from unrelated pro- 
visions and unnecessary detail. If, however, it is revised in 
accordance with the suggestions which I am about to make, I 
believe it will be hard to improve upon it as an effective and 
satisfactory grant of needed legislative power. My sugges- 
tions for the revision are : 

1. Transfer to some other part of the constitution the pro- 
visions authorizing the legislature to pass laws " for the pro- 
tection of the lives, health and safety of employes." 

2. Drop the provisions excepting from compensation in- 
juries wilfully self-inflicted or due to intoxication. 

3. Drop the provision qualifying in favor of a compensation 
act the prohibition (article 1 section 18) of legislation abro- 
gating the right of action for death or limiting the amount 
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recoverable. This purpose may be readily accomplished by 
adding a simple exception at the end of that section. 

4. Drop the provision authorizing the charge to operating 
expenses of the cost of compensation. 

5. Add words authorizing the legislature to require pay- 
ment of compensation for occupational diseases as well as for 
" injuries." 

Most of these changes have to do with formal matters only 
and do not vary the substantive provisions of the amendment. 
If made they will result in reducing the length of the amend- 
ment from 239 words to 94 words, and will to that extent sim- 
plify its provisions. 

That part of the amendment authorizing the legislature to 
impose liability for compensation and to require its insurance 
is said to afford plenty of opportunity for restatement. As now 
phrased the amendment authorizes the legislature to impose 
liability for industrial accidents without regard to fault. It 
authorizes legislation requiring the payment of compensation 
by the employer or by the employer and his employes jointly 
" or otherwise," which at least makes possible state contribu- 
tion to the compensation. It authorizes legislation requiring 
insurance of possible liability and the payment of the insur- 
ance premiums by the employer or by the employer and his 
employes jointly. It authorizes the payment of compensation 
by a system of taxation if this should come to be regarded as 
more desirable than a system of insurance. It authorizes the 
settlement of disputes without recourse to trial by jury, and it 
leaves to the discretion of the legislature other details which 
may be involved in a desirable system. Like most other Eng- 
lish composition it is capable of improvement in phraseology 
and I am one of those who hope to see its form and phrase- 
ology perfected by the convention. At the same time I want 
to impress upon those who undertake the task the difficulty of 
providing the necessary grant of power without on the one 
hand interfering with desirable constitutional guarantees and 
on the other circumscribing the legislative discretion. 

Like many constitutional amendments recently enacted or 
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proposed in the several states, this compensation amendment 
involves the engrafting of a limited exception upon the limita- 
tions on legislative power contained in the bills of rights. 
This comparatively modern problem in the drafting of consti- 
tutional provisions arises from the novel purpose of many re- 
cent constitutional amendments. The early constitutions in 
this country were concerned principally with limitations on 
legislative power for the protection of the individual. Such 
limitations were imposed largely through general guarantees 
of individual rights and liberties which the legislature was 
forbidden to abridge. Recently we have recognized the need 
of legislative power to affect particularly the property rights 
of some individuals in the interests of the personal rights of 
others and of the public welfare. In the past we depended 
upon the courts to read into the constitution by liberal inter- 
pretation those exceptions which have been necessary to sup- 
port desirable legislation depending upon interference with 
property or personal rights of individuals. The courts have 
supported much legislation of this kind by establishing ex- 
ceptions to the bill of rights under such broad principles as 
the inherent police power of the state to limit the individual 
in furtherance of the general welfare. We should have had 
no need for a compensation amendment had not our court of 
appeals failed in the Ives case to make an exception in favor 
of the workmen's compensation principle. By this decision 
we were confronted with the necessity of phrasing an express 
exception to the general limitations on the legislature's power; 
not a restriction on the legislative power but an amplification 
of the restricted power. 

What has been necessary for workmen's compensation may 
likewise become necessary in other fields of social legislation. 
Social insurance is already on the horizon. Unless the courts 
by more liberal interpretation of the due-process and like 
clauses find constitutional support for this legislation — or un- 
less the late lamented recall of judicial decisions is resurrected 
in more popular form — we must go on adding similar excep- 
tions to the present constitutional limitations on legislative 
power until finally we shall be obliged to face frankly the 
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problem of rewriting our state constitutions from that point 
of view from which our fathers approached their task, viz., 
what, in view of existing problems and conditions, ought now 
to be inserted in our fundamental law by way both of grants 
of governmental powers and of restrictions on those powers. 

APPENDIX TO MR. PARKINSON'S PAPER 

Text of Workmen's Compensation Constitutional 
Amendments 

Arizona 

The legislature shall enact a workmen's compulsory compensation 
law applicable to workmen engaged in manual or mechanical labor 
in such employments as the legislature may determine to be especially 
dangerous, by which compulsory compensation shall be required to 
be paid to any such workman by his employer, if in the course of 
such employment personal injury to any such workman from any ac- 
cident arising out of, and in the course of, such employment is 
caused in whole, or in part, or is contributed to, by a necessary risk 
or danger of such employment, or a necessary risk or danger inher- 
ent in the nature thereof, or by failure of such employer, or any of 
his or its officers, agents, or employe, or employes, to exercise due 
care, or to comply with any law affecting such employment. Pro- 
vided, that it shall be optional with said employe to settle for such 
compensation, or retain the right to sue said employer as provided 
by this constitution. 

California 
The legislature may by appropriate legislation create and enforce 
a liability on the part of all employers to compensate their employes 
for any injury incurred by the said employes in the course of their 
employment irrespective of the fault of either party. The legislature 
may provide for the settlement of any disputes arising under the 
legislation contemplated by this section by arbitration, or by an in- 
dustrial accident board, by the courts, or by either, any or all of these 
agencies, anything in this constitution to the contrary notwith- 
standing. 

New York 
Nothing contained in this Constitution shall be construed to limit 
the power of the Legislature to enact laws for the protection of the 
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lives, health or safety of employes; or for the payment, either by 
employers or by employers and employes or otherwise, either directly 
or through a state or other system of insurance or otherwise, of com- 
pensation for injuries to employes or for death of employes result- 
ing from such injuries without regard to fault as a cause thereof, ex- 
cept where the injury is occasioned by the willful intention of the 
injured employe to bring about the injury or death of himself or 
of another, or where the injury results solely from the intoxication 
of the injured employe while on duty; or for the adjustment, deter- 
mination, and settlement, with or without trial by jury of issues 
which may arise under such legislation ; or to provide that the right 
of such compensation, and the remedy therefor shall be exclusive of 
all other rights and remedies for injuries to employes or for death 
resulting from such injuries ; or to provide that the amount of such 
compensation for death shall not exceed a fixed or determinable 
sum; provided that all moneys paid by an employer to his employes 
or their legal representatives, by reason of the enactment of any of 
the laws herein authorized, shall be held to be a proper charge in the 
cost of operating the business of the employer. 

Ohio 
For the purpose of providing compensation to workmen and their 
dependents, for death, injuries or occupational disease, occasioned in 
the course of such workmen's employment, laws may be passed es- 
tablishing a state fund to be created by compulsory contributions 
thereto by employers, and administered by the state, determining the 
terms and conditions upon which payment shall be made there- 
from, and taking away any or all rights of action or defenses from 
employes and employers, but no right of action shall be taken away 
from any employe when the injury, disease or death arise from fail- 
ure of the employer to comply with any lawful requirement for the 
protection of the lives, health and safety of employes. Laws may be 
passed establishing a board which may be empowered to classify all 
occupations, according to their degree of hazard, to fix rates of con- 
tribution to such according to such classification, and to collect, ad- 
minister and distribute such fund, and to determine all rights of 
claimants thereto. 

Vermont 
The general assembly may pass laws compelling compensation for 
injuries received by employes in the course of their employment 
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resulting in death or bodily hurt, for the benefit of such employes, 
their widows or next of kin. It may designate the class or classes 
of employers and employes to which such laws shall apply. 

Pennsylvania (Proposed by the legislature, 1913). 
The General Assembly may enact laws requiring the payment by 
employers, or employers and employes jointly, of reasonable compen- 
sation for injuries to employes arising in the course of their em- 
ployment and for occupational diseases of employes, whether or not 
such injuries or diseases result in death, and regardless of fault of 
employer or employes, and fixing the basis of ascertainment of such 
compensation and the maximum and minimum limits thereof, and 
providing special or general remedies for the collection thereof. 

Wyoming (Proposed Session Laws, 1913, p. 75). 

As to all extra-hazardous employments the legislature shall pro- 
vide by law for the accumulation and maintenance of a fund or 
funds out of which shall be paid compensation as may be fixed by 
law according to proper classifications to each person injured in such 
employment or to the dependent families of such as die as the result 
of such injuries, except in case of injuries due solely to the cul- 
pable negligence of the injured employe. Such fund or funds shall 
be accumulated, paid into the state treasury and maintained in such 
manner as may be provided by law. The right of each employe 
to compensation from such fund shall be in lieu of and shall take the 
place of any and all rights of action against any employer con- 
tributing as required by law to such funds in favor of any person or 
persons by reason of any such injuries or death. 

Analysis of Provisions of Workmen's Compensation Consti- 
tutional Amendments 

{Showing variation in details) 

I. Express Authorization of Liability without Fault. 
California. Irrespective of fault of either party. 
New York. Without regard to fault, except where self-inflicted 

or due to intoxication. 
Pennsylvania. Regardless of fault of employer or employe. 
Arizona, Ohio, Vermont and Wyoming. No mention beyond 
general authorization of workmen's compensation. 
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II. On Whom Legislature May Impose Liability for Compensation. 

Arizona. Employer. 

California. Employer. 

New York. Employer, or employer and employe, or otherwise. 

Ohio. Employer. 

Pennsylvania. Employer, or employer and employe jointly. 

Vermont and Wyoming. No mention. 

III. Limitation of Legislative Discretion to Particular: 

1. Employments. 

Arizona. Especially hazardous. 
Wyoming. Extra-hazardous. 
Other states. No mention. 

2. Employers in such Employments. 
None in any state. 

3. Employes in such Employments. 

Arizona. Workmen engaged in manual or mechanical labor. 
Other states. None. 

IV. Express Authorization of Legislative Classification of Employ- 

ments, Employers or Employes, and inclusion of some only 
of those within the Constitutional Provision. 

Vermont. Express authorization to classify employers and em- 
ployes. 

Other states. No mention. 

V. Constitutional Description of Injuries for Which Legislature May 

Provide Compensation. 

Arizona. Arising out of and in course of employment and 
caused by risk inherent therein or by employer's failure to 
exercise due care or to comply with any law. 

California. In course of employment. 

New York. Injuries and death resulting from injuries, except 
intentionally self-inflicted or due to intoxication. 

Ohio. Death, injury or occupational diseases occasioned in 
course of employment. 

Pennsylvania. Injuries arising in course of employment and oc- 
cupational diseases whether or not resulting in death. 

Vermont. In course of employment resulting in death or bodily 
hurt. 

Wyoming. In course of employment and death resulting there- 
from, except where due to culpable negligence. 
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VI. Amount of Compensation Which Legislature May Provide. 
Pennsylvania. " Reasonable." 

Other states. No mention. 

VII. Constitutional Description of Beneficiaries. 
Arizona. Workmen alone mentioned. 
California. Employes alone mentioned. 
New York. No specification. 

Ohio. Workmen and their dependents. 
Pennsylvania. No specification. 
Vermont. Employes, their widows and next of kin. 
Wyoming. Workmen or their dependent families. 

VIII. Constitutional Provision as to Exclusiveness of Compensation 
System. 

Arizona. Injured employe expressly given option after the in- 
jury to take compensation or sue at law. 

California. No mention. 

New York. Legislature authorized to make compensation ex- 
clusive. 

Ohio. Legislature authorized to take away other rights of 
action or defense, except that employe's right of action shall 
not be taken away where injury results from employer's fail- 
ure " to comply with any lawful requirements for the protec- 
tion of the lives, health and safety of employes." 

Pennsylvania. No mention. 

Vermont. No mention. 

Wyoming. Right to compensation made exclusive of any other 
right of action. 

IX. Settlement of Controversies. 
Arizona. No provision. 

California. " By arbitration or by an industrial accident board, 

by the courts or by either any or all of these agencies." 
New York. " With or without trial by jury." 
Ohio. Legislature authorized to establish a board to administer 

funds and " to determine all rights to claims thereto." 
Pennsylvania. Legislature authorized to provide " special or 

general remedies." 
Vermont. No provision. 
Wyoming. Legislature given general control over insurance 

fund. 
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X. Express Authorization of Legislation Limiting Amount Recover- 

able for Death. 
New York. Authorization to provide that compensation " for 

death shall not exceed a fixed or determinable sum." 
Pennsylvania. Legislature authorized to fix maximum and 

minimum. 
Other states. No provision. 

XI. Express Authorization to Charge Compensation Cost to Operat- 

ing Expenses. 
New York. Employers expressly authorized to charge such 

costs to operating expenses. 
Other states. No provision. 
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